Employment and Training Administration, Labor

§655.1250 Who is the official record
keeper for these administrative ap-
peals?

The official record of every com-
pleted administrative hearing proce-
dure provided by subparts L and M of
this part shall be maintained and filed
under the custody and control of the
Chief Administrative Law Judge. Upon
receipt of a complaint seeking review
of the final agency action in a United
States District Court, the Chief Admin-
istrative Law Judge shall certify the
official record and shall transmit such
record to the clerk of the court.

§655.1255 What are the procedures for
debarment of a facility based on a
finding of violation?

(@) The Administrator shall notify
the Attorney General and ETA of the
final determination of a violation by a
facility upon the earliest of the fol-
lowing events:

(1) Where the Administrator deter-
mines that there is a basis for a finding
of violation by a facility, and no timely
request for hearing is made under
§655.1220; or

(2) Where, after a hearing, the admin-
istrative law judge issues a decision
and order finding a violation by a facil-
ity, and no timely petition for review
to the Board is made under §§655.1245;
or

(3) Where a petition for review is
taken from an administrative law
judge’s decision and the Board either
declines within 30 days to entertain the
appeal, under §655.1245(c), or the Board
affirms the administrative law judge’s
determination; or

(4) Where the administrative law
judge finds that there was no violation
by a facility, and the Board, upon re-
view, issues a decision under
§655.1245(h), holding that a violation
was committed by a facility.

(b) The Attorney General, upon re-
ceipt of the Administrator’s notice
under paragraph (a) of this section,
shall not approve petitions filed with
respect to that employer under section
212(m) of the INA (8 U.S.C. 1182(m))
during a period of at least 12 months
from the date of receipt of the Admin-
istrator’s notification.

(c) ETA, upon receipt of the Adminis-
trator’s notice under paragraph (a) of
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this section, shall suspend the employ-
er’'s Attestation(s) under subparts L
and M of this part, and shall not accept
for filing any Attestation submitted by
the employer under subparts L and M
of this part, for a period of 12 months
from the date of receipt of the Admin-
istrator’s notification or for a longer
period if one is specified by the Attor-
ney General for visa petitions filed by
that employer under section 212(m) of
the INA.

§655.1260 Can Equal Access to Justice
Act attorney fees be awarded?

A proceeding under subpart L or M of
this part is not subject to the Equal
Access to Justice Act, as amended, 5
U.S.C. 504. In such a proceeding, the ad-
ministrative law judge shall have no
authority to award attorney fees and/
or other litigation expenses under the
provisions of the Equal Access to Jus-
tice Act.

PART 656—LABOR CERTIFICATION
PROCESS FOR PERMANENT EM-
PLOYMENT OF ALIENS IN THE
UNITED STATES

Subpart A—Purpose and Scope of Part 656

Sec.

656.1 Purpose and scope of part 656.
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Nationality Act and of the Department
of Labor’s role thereunder.

656.3 Definitions, for purposes of this part,
of terms used in this part.
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656.5 Schedule A.

Subpart C—Labor Certification Process

656.10 General instructions.

656.15 Applications for labor certification
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656.26 Board of Alien Labor Certification
Appeals review of denials of labor certifi-
cation.

656.27 Consideration by and decisions of the
Board of Alien Labor Certification Ap-
peals.

656.30 Validity and
certifications.
656.31 Labor certification applications in-
volving fraud or willful misrepresenta-

tion.

656.32 Revocation of approved labor certifi-
cations.

invalidation of labor

Subpart D—Determination of Prevailing
Wage

656.40 Determination of prevailing wage for
labor certification purposes.

656.41 Certifying Officer review of pre-
vailing wage determinations.

AUTHORITY: The Authority citation for
part 656 is revised to read as follows: 8 U.S.C.
1182(a)(5)(A), 1189(p)(1); 29 U.S.C. 49 et seq.;
section 122, Pub. L. 101-649, 109 Stat. 4978; and
Title 1V, Pub. L. 105-277, 112 Stat. 2681.

SOURCE: 69 FR 77386, Dec. 27, 2004, unless
otherwise noted.

Subpart A—Purpose and Scope of
Part 656

§656.1 Purpose and scope of part 656.

(a) Under section 212(a)(5)(A) of the
Immigration and Nationality Act (INA
or Act) (8 U.S.C. 1182(a)(5)(A)), certain
aliens may not obtain immigrant visas
for entrance into the United States in
order to engage in permanent employ-
ment unless the Secretary of Labor has
first certified to the Secretary of State
and to the Secretary of Homeland Se-
curity that:

(1) There are not sufficient United
States workers who are able, willing,
qualified and available at the time of
application for a visa and admission
into the United States and at the place
where the alien is to perform the work;
and

(2) The employment of the alien will
not adversely affect the wages and
working conditions of United States
workers similarly employed.

(b) The regulations under this part
set forth the procedures through which
such immigrant labor -certifications
may be applied for, and granted or de-
nied.

(c) Correspondence and questions
about the regulations in this part
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should be addressed to: Division of For-
eign Labor Certification, Employment
and Training Administration, 200 Con-
stitution Avenue, NW., Room C-4312,
Washington, DC 20210.

§656.2 Description of the Immigration
and Nationality Act and of the De-
partment of Labor’s role there-
under.

(a) Description of the Act. The Act (8
U.S.C. 1101 et seq.) regulates the admis-
sion of aliens into the United States.
The Act designates the Secretary of
Homeland Security and the Secretary
of State as the principal administra-
tors of its provisions.

(b) Burden of proof under the Act. Sec-
tion 291 of the Act (8 U.S.C. 1361) pro-
vides, in pertinent part, that:

Whenever any person makes application
for a visa or any other documentation re-
quired for entry, or makes application for
admission, or otherwise attempts to enter
the United States, the burden of proof shall
be upon such person to establish that he is
eligible to receive such visa or such docu-
ment, or is not subject to exclusion under
any provision of this Act * * *.

(©)(1) Role of the Department of Labor.
The permanent labor certification role
of the Department of Labor under the
Act derives from section 212(a)(5)(A) (8
U.S.C. 1182(a)(5)(A)), which provides
that any alien who seeks admission or
status as an immigrant for the purpose
of employment under paragraph (2) or
(3) of section 203(b) of the Act may not
be admitted unless the Secretary of
Labor has first certified to the Sec-
retary of State and to the Secretary of
Homeland Security that:

(i) There are not sufficient United
States workers who are able, willing,
qualified, and available at the time of
application for a visa and admission to
the United States and at the place
where the alien is to perform such
skilled or unskilled labor; and

(if) The employment of such alien
will not adversely affect the wages and
working conditions of workers in the
United States similarly employed.

(2) This certification is referred to in
this part 656 as a ‘“‘labor certification.”

(3) We certify the employment of
aliens in several instances: For the per-
manent employment of aliens under
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